I INTRODUCTION
In the 1980's Paul Hogan shaped international opinion of Australia with his ubiquitous tourism line 'I'll slip an extra shrimp on the barbie for you.'
1 By the time Paul Hogan swaggered into the persona of Crocodile Dundee, he seemed to embody the meaning of 'Australia/Australian'. The image Australia portrayed to the world was beautiful beaches and sunshine, and happy, healthy people. Fast forward to 2008 and the image of the happy, healthy Australian was replaced with a startling reality: Australia was named as the country with the highest levels of obesity in its general population.
2 Today, although no longer leading the world, obesity rates remain extremely high, particularly for a country that prides itself on its image as a nation with an active, outdoor lifestyle and healthy people. 3 The Commonwealth government has invested billions of dollars into programs that raise public awareness about the risks associated with obesity; more still needs to be done. 4 One of the most recent programs endorsed by the government in its battle against obesity is front package labelling for food products. Front package labelling has been considered in several jurisdictions and implemented in the United Kingdom (UK). 5 Although Australia has taken a different approach from the traffic light system adopted in the UK, it has, however, followed the UK's lead in making the system voluntary and dependent on the goodwill of food companies. 6 Health experts have advocated for a mandatory system. 7 This paper argues that a mandatory front package labelling system is within the constitutional capacity of the Commonwealth government and should therefore be done. This paper begins with a general overview of the obesity epidemic, including its risks and causes. It then examines Australia's current food labelling requirements, including the new Health Star Rating system. It then proceeds to an analysis of the constitutionality of the Health Star Rating System, with the focus upon potential arguments arising under s 51(xxxi) of the Australian Constitution.
II OBESITY EPIDEMIC
The obesity problem is not Australia's alone. In the past thirty years, the number of obese people has risen dramatically across the world. In fact, obesity has become so prevalent that, in 2013, the American Medical Association (AMA) declared it a disease. The AMA hopes that the change in language surrounding obesity will have a positive impact in the way the medical community treats obese patients. 8 The World Health Organization defines obesity and overweight "as abnormal or excessive fat accumulation that presents a risk to health." 9 Currently, a body mass index calculation is used to determine whether a person can be considered obese or overweight. 10 Individuals with a body mass index of over 25 are considered overweight; a body mass index of over 30 indicates the person is obese. 11 The most recent statistics on obesity, in Australia, are troubling: currently 29 per cent of all Australian adults are considered obese and the number is increasing. 12 More alarmingly, the number of obese children is also incredibly high: current statistics indicate that 25 per cent of all Australian children are obese. 12 In 2006, the rate of obesity in Australia was approximately 22 per cent of the adult population; in eight years it has risen by seven per cent. More troubling is the fact that rates of obesity are increasing at a faster rate in Australia than any other country in the world. Lesley Russell, 'Tackling Obesity Will Help Reduce Budget Fat', The Age (online), 10 September 2014 <http://www.theage.com.au/comment/tackling-obesity-will-help-reducebudget-fat-20140909-10eaci.html>. 13 Australia Bureau of Statistics, 'Children who are overweight or obese', 1301.0 Year Book Australia, 2009-Obesity is considered a significant health problem because of the associated repercussions of the disease. Numerous studies have linked obesity to early mortality.
14 Obesity is a leading factor in several debilitating and life-threatening diseases, including, type 2 diabetes; cardiovascular diseases (including heart attacks and strokes); some cancers (including colon and breast cancer); and musculoskeletal disorders (including osteoarthritis). 15 Childhood obesity is particularly problematic because it is linked to adult obesity and the early onset of the aforementioned obesity related diseases. Moreover, childhood obesity is linked to breathing difficulties, increased risk of fractures, insulin resistance and psychological effects during childhood.
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In addition to the personal health impact of obesity, there is also a significant public cost. It is estimated that obesity costs the Australian public over $120 million a year, or put differently, the equivalent of eight per cent the economy's annual output.
17 This is only based on economic impact that can be directly calculated: work absenteeism due to obesity related illness.
18 When adding the costs of publicly funded health care and government subsidies for programs to lower the obesity rate, the yearly cost of obesity is staggering; in 2005, the number was estimated at an annual cost of over $21 billion dollars. 19 Plainly put, obesity related costs are unsustainable and a strong government response is needed to address the rising public cost of the epidemic.
Both the state and the Commonwealth governments are involved, through various programs and initiatives, with the fight against obesity. Unfortunately, obesity is a difficult social problem to address because the root cause of obesity is not one singular event. Obesity occurs when an individual consumes more calories than the body uses throughout the course of a day; the extra calories are stored in the body as fat. 20 To stop the obesity epidemic, it must be determined why a person is overeating and/or not burning enough calories and design an appropriate response to this problem. 21 25 For the majority of obese individuals a combination of the above risk factors contribute to their obesity. 26 For a government trying to control this health epidemic, the numerous causes of obesity are problematic. The government will have to introduce a multitude of programs and initiatives to even begin addressing the obesity problem. 27 With no end in sight for the obesity epidemic, demand for government intervention, in the form of legislative intervention, has grown. 28 Governments, internationally, have tried to adopt a variety of different legislative responses to obesity and, more specifically, to obesity caused by poor diets. These legislative responses have been difficult to perfect because of the role that food plays in society. Diets are often heavily influenced by social and cultural factors; for instance, the Mediterranean diet has been referred to as a 'healthy' diet style, while the American diet has been considered a poor diet. 29 Additionally, with the change in the home life structure, in particular, the transition away from stay at home parenting, people have shifted away from traditional domestic food preparation and have started to rely on packaged foods. 30 The increased role of convenient pre-packaged foods has altered traditional diets and nutritionists are concerned with the lack of nutrition in pre-packaged foods. 31 This shift to convenience foods is a major factor in the rise of obesity rates. 32 For years, academics have debated how governments should respond to this health crisis: the issues of taxation on candy and carbonated beverages (such as Coca-Cola), the pros and cons of health labelling at fast food restaurants and labelling of processed foods have all been considered or implemented. 33 Recently, experts have been calling for changes to the mandatory labelling of processed foods; in particular, there has been a push to create an easy to comprehend front package labelling system for packaged foods. 34 Experts have argued that such a system, if properly used, increases consumer knowledge on food, impacts on consumer purchases and can create incentives for food manufacturers to alter their products to achieve a 'healthier' nutrition profile. 35 These dietary changes can lead to a reduction in a person's overall calorie consumption, which can lead to weight loss. As indicated, this paper focusses on the implementation of front-of-pack labelling in Australia. The section below examines Australia's current labelling requirements for pre-packaged foods and moves on to critique the newly developed Health Star Rating system.
III FOOD LABELLING REGULATIONS FOR PRE-PACKAGED FOOD
Australia already has food labelling requirements for processed and packaged foods. Food labelling requirements cover a variety of goals: some relate to the content of the food (ie, health and safety information, for instance allergen content); others relate to consumer protection laws (ie, foods cannot be labelled in a manner that will mislead the public); while others advertise nutritional information about the food (ie, calorie content). 36 Given the broad scope of purposes of food labelling, a myriad of government laws and agencies, both at the state and federal level are involved. 37 This paper focusses on food regulation labelling that centres on nutrition content.
In Australia, food regulation and labelling requirements are the result of a complex web of international and domestic legislation. The Australia and New Zealand Ministerial Forum on Food Regulation ('the Forum') oversees food regulation and develops domestic policy for food regulation. 38 The Food Regulation Standing Committee ('FRSC') is responsible for the implementation of the policies developed by the Forum.
39 Domestically, food labelling in Australia is dictated by the standards established pursuant to the Australia New Zealand Food Standards Code ('FSC'). Pursuant to the FSC packaged foods must contain a nutrition information panel. 40 Information panels play a pivotal role in public education regarding the packaged food. A 2007 study concluded that 84 per cent of all Australians stated that food labels are their main source of nutrition information for the packaged food. 41 Given the important educational role that the food label plays, it is obvious why the majority of packaged foods must contain a nutrition information panel. There are only four exceptions to the requirement that packaged food contain a nutrition information panel: first, if the food package is too small to contain a nutrition information label; second, if the food is made and packaged at the location where it is sold; third, if the customer is present when the food is packaged; and fourth, if a customer requests that the food be packaged and delivered. 42 For packaged foods that require the nutrition information panel, companies must include information related to the average quantity per serve and per 100g of protein, total fat, saturated fats, carbohydrates, sugars and sodium. 43 Information related to total fats, saturated fats, sugars and sodium are vital because excessive amounts of any of these drastically increase health problems and obesity. 44 The panels may also include additional information related to the percentage of daily intake for the above information. The style of the nutrition panel is generic across all foods: typically located on the side or back of the packaged with a white background 37 Neal Blewett et al, above n 29, 23. For example, see the Competition and Consumer Act 2010 (Cth). These types of consumer protection are monitored by state consumer protection agencies. These labelling requirements are separate from the ones dictated by the Australia New Zealand Food Standards Code. 38 The Forum membership is comprised of a Minister from New Zealand and the Health Ministers from Australian States and Territories, the Australian Government as well as other Ministers from related portfolios (Primary Industries, Consumer Affairs etc). The purpose of the membership is to ensure a 'whole-of-food chain' approach to food safety regulation. 39 The FRSC is a sub-committee of the Forum. . 42 Most of these exceptions are for foods made for immediate consumption and more akin to a restaurant-for instance a deli counter at a grocery store will not have to include a nutrition label on the ham it slices and packages for a specific customer nor will a pizza restaurant have to include a label on a pizza box for food it has prepared and delivered to a specific customer. Some information may still be required for foods that meet these exceptions, including information on whether the food has been genetically modified, warning statements and/or information on country of origin of the food. See FSC, standard 1.2.1 subclause 2(1). See generally, Independent Panel for the Review of Food Labelling Law and Policy, above n 29, 27. 43 Ibid FSC standard 1.2.8. 44 Harvard University, above n 21. and black writing. 45 Although standards for such labelling have been developed, studies have concluded that people still do not completely understand the meaning of the information or how to use the information to ensure that they are eating a balanced and healthy diet.
A Health Star Rating System
Despite the existence of mandatory labelling requirements for nutrition information, there have been calls for more user-friendly labelling methods. In the United Kingdom, a user-friendly label on the front of the food package has been adopted and implemented. Australia, following the United Kingdom's lead, has developed and adopted a voluntary front package labelling system for food products. The Forum has approved the new Health Star Rating system. This system, which was developed in consultation with various consumer groups and industry leaders, was adopted in June 2013. The development of the Health Star Rating system began when the Australia and New Zealand Food Regulation Ministerial Council commissioned, on the request of the Council of Australian Governments, a review of food labelling law and policy. 47 Originally, experts had called for a traffic light system to be used as front package labelling -green for healthy choices, red for unhealthy choices. 48 Consumer groups rejected the traffic light scheme and the star rating system (similar in design to the one used for energy ratings) was accepted as a compromise. The voluntary implementation of the system began in June 2014. 49 The star rating system works in the same manner that the name implies. Foods will be given a rating based on their nutritional content; this rating will then be converted into a star scale (each food will receive a star rating from ½ star to 5 stars, with ½ star increments) and this scale will then be displayed on the front of the packaged food. 50 Above the stars, there will be a sliding scale that will highlight and correspond to the number of stars that the food received. Healthier foods will receive more stars. In addition to the stars, the label will include a 'Nutrient Profiling Scoring System'. This system will contain several of the same features that can be found on the more traditional back package labelling requirements, including information regarding the amount of saturated fat, sugars and sodium and an energy icon denoting how many kilojoules will be consumed. 51 Companies will also have the option of including one fact on positive nutrient information about the product (ie, it may include a statement that the packaged food fulfils the daily requirement for vitamin C). All of this information will be contained in a standard label on the front of the package.
Experts have argued that front package labelling is an essential tool that allows the general public to make proper food choices. 52 One of the key features of the front package labelling is that the serving size will be standardised across all food products; this will allow easy comparisons between varieties of food choices. Back package labelling can be based on different serving sizes (with a secondary column that has a standardised 100g serving size) and thus makes it more complicated for the average consumer to make proper comparisons. With stars directly on the front of the package, consumers will not be able to avoid seeing the nutrition information and will be able to make such comparisons as to which cereal is healthier by simply walking down an aisle at the grocery store and looking at the packages. Moreover, companies currently include statements on the front package of their food products (ie, low fat, healthy, etc) that do not accurately reflect the entire health benefits or detriments of the food; a standardized government label will overcome any misconceptions. 53 The ease of obtaining the information is key to the success of front package labelling. 54 Despite the wide spread endorsement of front-package labelling by various health groups, the model adopted in Australia has not been without criticism. 55 There have been several recurrent criticisms ranging from the cost of the program to how the program evaluates food and assigns a star rating. 56 The Australian Food and Grocery Council has been critical of the volunteer rating system since its development. One of its criticisms is the cost of the program: accordingly, the Council has estimated that the cost of implementation will exceed $200 million. The Council has called for a cost-benefit analysis to determine the true nature of the cost and how it will be handled by the industry. 57 Fear persists that the cost of implementation will result in higher food prices and therefore, ultimately, be paid for by consumers. org.au/site/cms/documents/00776.pdf>. The Heart Foundation has also used front package labelling quite successfully. Despite the popularity of the Heart Foundation's Tick Program (companies can apply to the heart and stroke foundation to allow their product to display the Foundation's Tick on the front package; this Tick certifies that the food meets the Heart Foundation health standards), it is entirely voluntary and free from government oversight. A Tick on the food product does not necessarily mean that the food choice is healthier than those of the competitor; rather, it may simply mean that one company chose not to participate. Moreover, the Tick does not evaluate substantial differences between products -it is a single standard, once a company reaches the standard, a competitor with a substantially healthier product will also be rewarded with the same tick. In short, the Tick program has more limitations than the new government front package labelling scheme. In light of the introduction of a government standard, the Heart Foundation has announced that a review of its Tick program has started (the expected date of completion is the end of 2015). See Heart Foundation, 25 Years of Heart Foundation Tick <http://www.heartfoundation.org.au/healthy-eating/heart-foundationtick/Pages/default.aspx>. and health of a given food. Creating a system that accurately reflects the nutritional profile of a food is a very difficult task. To make the system work, a number of significant methodological issues need to be resolved from the outset. These issues include: 'the selection of index nutrients, the choice of reference daily value and the choice of reference amounts…[m]ost importantly, all indices need to be validated against an accepted independent measure of diet quality'. 59 In the Health Star Rating system, the actual calculation of the healthiness of a food (the nutritional profile of the food) is based on a complex algorithm; the algorithm was hotly contested and amended to meet the needs of the dairy industry.
60 Despite the complexity of the algorithm, concerns remain that it fails to properly assess the full nutritional profile of all foods and that the selection of index nutrients fails to reflect the actual nutritional value of the food. 61 These concerns can be best demonstrated by the criticism of the Health Star Rating system's assessment of fruits and vegetables.
The Health Star Rating system's initial algorithm was criticized when it was revealed that certain vegetables and fruits failed to receive a five star rating (a five star rating indicates that the food is a healthy choice); in fact, almost 50 per cent of vegetables received less than a five star rating. AusVeg, the leading vegetable industry body, has been highly critical that many fruit, vegetables and nuts only receive three stars due to their fat and sugar content. Comparatively, a lot of known junk foods have received a 2.5 star rating. There is a fear that the low star ratings for certain fruits and vegetables, when compared with known junk foods, will cause people to forego consuming fruits and vegetables. 62 There have been attempts to rectify the problem and the most current algorithm now gives the majority of fruits and vegetables a four out of five star rating. 63 Despite the change, AusVeg is still not satisfied and has noted that important nutritional elements, such as beta-carotene, are not used to calculate the health value of the food. These omissions lead to a lower star rating and therefore indicate that the vegetable is less nutritious than it actually is. 64 Finally, another important criticism is that this system, in its present state, is completely voluntary. Although there has been widespread endorsement of the system, it is up to individual companies to decide whether to follow through and adopt the measures. 65 The United Kingdom, which has implemented a front package labelling system, has had a mixed reaction from food companies; several companies, including Cadbury, have refused to adopt the system. 66 In fact, estimates have found that the voluntary system only covers around 60 per cent of packaged foods. 67 The Australian government is hoping for widespread endorsement -the system only works if there is widespread endorsement. The Australian government has stated that the first two years of the system will be voluntary but that after the two years, a thorough assessment of the system will be done. If, at that point, the uptake of the system is minimal, the government may choose to legislate mandatory compliance. 68 The fact remains that Australia is in the midst of a costly obesity epidemic that needs to be immediately addressed.
At this stage, the lack of a mandatory front-of-pack labelling system is concerning since it will provide incomplete information to the consumer. For some food choices, the consumer will easily understand the nutrient information but will still struggle to understand the information regarding other food choices. The lack of consistency fails to address the underlying purpose of the system: the system is meant to make Australians aware of their food choices and encourage healthy choices. The Commonwealth government is obviously hopeful that the widespread consultation process with the food industry will ensure that there is a large uptake of the voluntary provisions; however if this fails to materialize, the government should not hesitate to make the system mandatory. As this paper will now discuss, a mandatory system requiring front package labelling on food products is likely to be deemed constitutional and within the proper jurisdiction of the Commonwealth government.
IV CONSTITUTIONAL CHALLENGES TO MANDATORY FRONT OF PACK LABELLING
Should Australia opt to make front package labelling a requirement, the government may face opposition from food companies. Food packaging is 'one of the most highly valued and sought after communication channels in the market place'. 69 Food companies spend considerable time and resources designing packaging for their food; the package detailing is often filled with various trademarked logos and designs that have been carefully planned to enhance brand recognition and consumer preferences. 70 Forcing companies to alter their current packaging would impact on the way the food companies are able to display their preferred designs. Companies, although they were invited to participate in the discussion on the implementation of a front package labelling system, may ultimately choose to ignore the voluntary legislation in favour of their current packaging designs. Food companies have a history of jealously guarding their packaging from front package labelling requirements.
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Should the Commonwealth opt to make the system mandatory, companies may attempt to litigate to prevent its implementation. In Australia, companies may challenge the constitutionality of the system.
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In Australia, the most likely argument alleging that the law is unconstitutional would be based on an allegation that the government was acquiring property without providing just terms compensation in violation of s 51(xxxi) of the Constitution 73 which states:
The Parliament shall, subject to this Constitution, have power to make laws for the peace, order, and good government of the Commonwealth with respect to: … (xxxi) the acquisition of property on just terms from any State or person for any purpose in respect of which the Parliament has power to make laws.
Although, s 51(xxxi) was enacted for the purposes of protecting state property rights, the High Court has ruled that this section extended to protect private property interests. 74 This allows private persons, including corporations, to challenge the Commonwealth's expropriation of their property. In reviewing below the High Court's jurisprudence on s 51(xxxi) it is argued that although a food company's packaging may be considered property, a mandatory front package labelling system will not violate s 51(xxxi) even if the Commonwealth fails to provide just terms.
Before undertaking an analysis of s 51(xxxi), the need for the Commonwealth government to demonstrate that it has the jurisdiction to enact front-of-pack food labelling laws will be looked into. The wording of s 51(xxxi) specifically limits its application to instances where the SA') , the plaintiffs had agreed that the impugned legislation, the Tobacco Plain Packaging Act 2011 (Cth), did not violate ss 51 (i), (xviii), (xx), (xxix) (the Commonwealth powers over trade and commerce, intellectual property, corporations and external affairs respectively). See below for the argument on the relevance of the JT International SA jurisprudence on front package labelling. 74 Some academics have raised questions over whether s 51(xxxi) was meant to protect privately held property interests. As has been pointed out, at the time the section was negotiated into the Constitution, States had the ability to seize privately held property with the mere passage of legislation; just compensation was not required. It seems at odds that states would have negotiated such a right against the Commonwealth government when it was not common practice. Despite these reservations, the High Court has concluded that s 51(xxxi) extends beyond the mere protection of state held property to also cover privately held property. Commonwealth has 'power to make laws'. 75 As such, it is necessary to consider under which head of power the Commonwealth government has been given jurisdiction to make laws in relation to food labelling.
The most likely grant of power to make laws in relation to food labelling can be found in either s 51(i): the trade and commerce provision; and/or s 51(xx): the provision relating to foreign corporations, and trading or financial corporations formed within the limits of the Commonwealth. Section 51(i) grants the Commonwealth government the power to make laws in relation to 'trade and commerce with other countries, and among the States'. This section has been used to enact laws related to a variety of public health objectives. 76 More recently, this section has also been used by the Commonwealth to adopt national labelling requirements for a variety of different products ranging from cigarette packaging 77 to energy efficiency ratings for electrical appliances. 78 These precedents can be relied on to support national labelling requirements for food products.
The corporations power may also be used by the Commonwealth to support the implementation of mandatory front-package labelling for food products. Pursuant to the corporations power, the Commonwealth government has the power to enact laws in relation to 'foreign corporations, and trading or financial corporations formed within the limits of the Commonwealth'. 79 Most relevant in this analysis is the commonwealth power to make laws in relation to trading corporations. 80 To determine whether food companies could be considered trading corporations for the purposes of s 51(xx), a Court would have to determine the character of the corporation by reference to the nature of its activities. 81 The High Court of Australia, in 75 Australian Constitution s 51(xxxi ') , stated that the definition of trading is to be interpreted in its current sense. 82 Trading implies that the corporation engages in the activity of trade; trade, has a broad definition and includes 'buying and selling, negotiations, bargains, transport for reward and the purchase or sale of money, credit, news or information, tangibles or intangibles '. 83 From this expansive definition of trading, a company that sells food products may be considered a trading corporation for the purposes of s 51(xx) and may therefore be subject to Commonwealth regulation. Since it can be argued that the Commonwealth has the power to make front-package labelling laws, the arguments surrounding s 51(xxxi) of the Constitution needs to be considered. The High Court has defined the scope and application of s 51(xxxi) in multiple cases. 87 In one of its earliest decisions on s 51(xxxi), the High Court outlined the section's purposes. 88 The High Court identified two primary purposes that are served by the section: first, it provides the Commonwealth government the power to acquire property; second, it serves to protect an individual or a State government from having his or her property interest taken away without proper compensation. 89 Simply put, this section allows the Commonwealth government to acquire property above what was originally granted to it in the Australian Constitution; however, the acquisition must be for a relevant public purpose and the Commonwealth must compensate the impacted party for the deprivation of the property interest. 90 Section 51 (xxxi) is the only source of constitutional power whereby the Commonwealth government may acquire property interests from the states or private individuals. 91 Once the purpose of the section was understood, the High Court was tasked with defining the specific wording in the 82 (1979) 143 CLR 190, 233. 83 Keyzer, above n 80, 152. See Bank Nationalisation Case [1948] 76 CLR 1, 382. 84 The High Court has had to grapple with the extent to which the Commonwealth can regulate trading corporations pursuant to s 51(xx). In the Commonwealth v Tasmania (1983) 158 CLR 1496, 505, 509, 549 ('Tasmanian Dam Case'), the High Court addressed whether the power to regulate the corporation extends beyond the trading activity. The High Court concluded that it extended to also include activities undertaken for the purpose of trading activities; three judges further reasoned that the Commonwealth's power over the trading corporation is plenary. When determining the meaning of s 51(xxxi), the Court relied on general approaches to constitutional interpretation. This means that the wording of s 51(xxxi) is not to be limited by a 'narrow and technical construction'; rather the words should be given a 'large and liberal interpretation'. 92 As such, when the High Court defined the term 'acquisition' it gave it a broad definition. Accordingly, the term included both direct and indirect acquisitions of property and the acquisition of property for a third party beneficiary. 93 Furthermore, when examining the history of s 51(xxxi), the Court concluded that the term acquisition requires that the Commonwealth government acquire an interest in the property and not merely extinguish another party's proprietary interest. 94 In the Tasmanian Dam Case, Mason J concluded (with Murphy and Brennan JJ concurring on this aspect):
'To bring the constitutional provision into play it is not enough that the legislation adversely affects or terminates a pre-existing right that an owner enjoys in relation to his property; there must be an acquisition whereby the Commonwealth or another acquires an interest in property, however, slight or insubstantial it may be.' 95 Moreover, the acquisition of property must be for a purpose over which the Commonwealth government has jurisdiction.
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The Court also had to define the terms 'property' and 'just terms'. Again, typical constitutional interpretation rules applied to the terms. As such, the High Court employed a broad and purposive approach when defining the terms. 97 In regards to property, the Court concluded that the term encompassed both real and personal property. 98 In R v Toohey; Ex parte Meneling Station Pty Ltd, 99 the High Court endorsed a very broad definition of property:
Before a right or an interest can be admitted into the category of property, or of a right affecting property, it must definable, identifiable by third parties, capable in its nature of assumption by third parties, and have some degree of permanence or stability.
When defining the 'just terms' guarantee, the Court concluded that 'just terms' requires that the individual whose property was expropriated by the government be compensated with the 'pecuniary equivalent of the property acquired'. 101 As such, historically, the concept of 'just terms' has been associated with monetary interest; recent jurisprudence has departed from this definition. In the Tasmanian Dam Case, the Court stated that there is no precise definition of the meaning of the phrase 'just terms' in s 51(xxxi). Compensation provided by the Commonwealth for an acquisition may assume a variety of forms any of which would satisfy the requirement of 'just terms'. 102 Furthermore, the High Court has stated that it is the Commonwealth government that determines what is the appropriate level of compensation for the acquisition of property because 'just terms' must be weighed against the interests of the public and the Commonwealth.
103 Nevertheless, the Court has cautioned that it can exercise its discretion to determine whether the Commonwealth government has satisfied the 'just terms' requirement. 104 intentions. 109 Finally, the Court had to grapple with the consequences of the Commonwealth government acquiring property without just terms compensation. Should the government fail to provide just terms to an individual or state whose property has been seized, the law which seizes the property is struck down; it does not grant the individual the right to just terms compensation. 110 The reason behind this is simple: the Constitution provides that property can only be acquired on just terms; if the Commonwealth fails to provide just terms, the legislation does not conform to s 51(xxxi) and the law is struck down as a result. It was against this historical line of jurisprudence that the High Court was again asked to consider the applicability of s 51(xxxi).
JT International SA v Commonwealth of Australia; British American Tobacco Australasia Ltd v The Commonwealth ('JT International SA')
111 is the most recent High Court case dealing with the interpretation of s 51(xxxi); it is also a case that would likely provide a strong precedent supporting mandatory front package labelling. Based on the High Court's ruling here an argument that front package labelling violated s 51(xxxi) would likely fail. In this case, tobacco companies, including JT International, challenged the Commonwealth government's legislation that required tobacco companies to use plain packaging for their products. Tobacco companies commonly use packaging as a form of advertising and spend a significant amount of money researching the design of tobacco packaging. 112 Pursuant to the legislation, companies would not be able to include any recognisable trademarks or company logos on the package. Instead all cigarettes would be packaged in a plain white package with the name of the company in standard black print. Mandatory alterations of tobacco packaging have widely been opposed to by the tobacco companies because it interferes with the specific design that the companies have sought to achieve. 113 In JT International SA, tobacco companies asserted that the Commonwealth's plain packaging legislation violated s 51(xxxi) of the Constitution. The tobacco companies asserted that they had property interests in the designs of tobacco packaging. These property interests took the form of intellectual property rights, namely trademarks and trade designs that would be prevalently displayed on the tobacco packaging. The proposed Commonwealth legislation prevents companies from using the packaging as the company desires and, as tobacco companies argue, the Commonwealth acquires this property and obtains benefits; the benefits includes compliance with and the fulfilment of the purposes of the Tobacco Plain Packaging Act, 2011. 114 Since the legislation removes property rights without any form of compensation to the tobacco companies, it is argued that the Commonwealth has failed to provide just terms for the acquisition of the property and therefore violates s 51(xxxi).
The High Court's 2012 judgment concluded that the plain packaging legislation was constitutionally valid. French CJ, Gummow, Hayne and Bell, Heydon, Crennan, and Kiefel JJ all wrote separate judgments; with the majority of the Court ultimately concluding that s 51(xxxi) did not apply to the situation. 115 The reasons for the decision are examined below. In-depth attention to the decision is important because this case will likely form a strong precedent should food companies seek to challenge the constitutionality of mandatory front package labelling of food products.
To determine whether s 51(xxxi) applied, the High Court had to determine whether the intellectual property that was in dispute could fall within the definition of property pursuant to s 51(xxxi). Patents, trademarks and copyrights all owe their legal character to various statutes; the question was whether these rights can be considered property. An examination of the relevant statutes (Trade Marks Act, Designs Act, Patents Act and Copyright Act) reveals that the 'interest' created by these statutes is, in fact, personal property that is capable of transmission by assignment or operation of law. 116 The High Court has long endorsed a broad definition of property that includes things that are 'definable, identifiable by third parties, capable in its nature of assumption by third parties'. 117 Quite simply, intellectual property rights are capable of fitting into the High Court's broad definition of property. The conclusion that intellectual property, including trademarks and patents, is property pursuant to s 51(xxxi) prevents the Commonwealth government from acquiring it without providing just terms compensation.
While the Commonwealth government is prohibited from acquiring intellectual property without providing just terms compensation, the main issue in JT International SA was whether the Commonwealth made an acquisition when it limited how the tobacco companies could package their products. Previous jurisprudence has established that the term 'acquisition' implies that the Commonwealth government must not only deprive the party of the property but it must also gain a benefit as a result of the acquisition. 118 In this instance, although the legislation interfered with the enjoyment of the tobacco companies' use of their intellectual property, the Commonwealth did not gain a benefit. As stated:
While the imposition of those controls may be said to constitute a taking in the sense that the plaintiffs' enjoyment of their intellectual property rights and related rights is restricted, the corresponding imposition of controls on the packaging and presentation of tobacco products does not involve the accrual of a benefit of a proprietary character to the Commonwealth which would constitute an acquisition. 119 Accordingly, both the judgments of Gummow J, and Hayne and Bell JJ, also concluded that the Commonwealth, by merely limiting the use of the companies' intellectual property, did not do enough to acquire a benefit and therefore the legislation did not violate s 51(xxxi).
Thus begs the question, what does this mean for front package labelling for food products? The current regime is simply permissive. Food companies, if they choose to participate, will update their food packaging to reflect the health star system. A voluntary regime does not run the risk of violating the Constitution. However, a permissive regime, as discussed, will sometimes fail to fulfill the goals of such a program. The Commonwealth government has recognized that a permissive regime may fail and has stated that the entire system will be reassessed two years after implementation and, at that point, the government may make the health star rating system mandatory.
Should the Commonwealth government choose to mandate a compulsory front package labelling system, it would have the jurisdiction to do so. It would be difficult for courts not to follow the precedent established in JT International SA. Similar to the tobacco companies in JT International SA, food companies will be forced to forgo or alter their traditional marketing get-up on packages to comply with government labelling requirements. Like JT International SA, food companies will be deprived of their ability to display their intellectual property as they see fit. The similarities between the two cases would make it difficult for food companies to succeed in their argument that the government was acquiring property interests in product packaging without compensation and therefore in violation of s 51(xxxi).
Despite the strong precedent established by the High Court in its decision in JT International SA, it may be argued that forcing a mandatory front-package labelling system is different from plain packaging. In plain packaging, the government is simply legislating that the tobacco companies cannot use their commercially designed get up on the package; the actual package, with the exception of compulsory health warnings, is left blank. 120 With the implementation of mandatory front package labelling, the Commonwealth government will not only prevent the company from displaying its logos and designs in the manner it chooses but it will also be forcing the company to display information on its packages. In mandatory front package labelling, the government will be using the space on the packaging, not simply preventing the company from using it. It may be argued that the government's use of the packaging space is therefore equivalent to the Commonwealth government acquiring and using a proprietary interest without compensating the company for such use.
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The precedent established in JT International SA does not conclusively address the situation where the tobacco company has its right to use its trademarked material limited by the government and then the Commonwealth uses the space for its own purposes. Under the Trade Practices (Consumer Product Information Standards) (Tobacco) Regulations 2004 (Cth), tobacco companies are required to include certain graphic health warnings on their cigarette packages. Moreover, the Commonwealth has legislated that these standardized government warning labels must cover at minimum 30 per cent of the front surface of the tobacco packaging and 90 per cent of the surface of the back of the package. 122 In the Tobacco Plain Packaging Act 2011 (Cth), s 10 states that the standardized health warnings would remain in place and must appear on the plain packaging. In JT International SA, the tobacco companies did not dispute the issue of mandatory warning labels; their dispute focused on what could appear on the remaining parts of the package. 123 Accordingly, should the government choose to implement mandatory front package labelling, it will not be in a situation akin to plain packaging. In the former case, the companies will still be able to use their logos and commercial get-up on the portion of the package that remains; the question remains whether forcing a label on a product amounts to an acquisition under s 51(xxxi). In its submissions, the Commonwealth identified a myriad of legislation that requires labels to be placed on products; these range from children's toys to industrial chemicals to therapeutic goods. 124 As the Commonwealth argued, there is a long history of government regulation on the packaging and labelling of products in order to protect public health and safety. The Commonwealth then stated that there has never been an instance where a company, facing such a statutory restriction has, challenged the regulation claiming that it modified or extinguished the company's property rights over trademarks, patents, designs or copyrights. 125 In fact, Crennan J, in obiter, stated: 'The further submission that the plaintiffs have a right to place whatever they wish on their chattels, and that this right has been appropriated by the Commonwealth, must also be rejected. The plaintiffs' ability to place material on their packaging is and has for a long period been limited by law.' 126 Although, in JT International SA, the Court was referring to the legislative restrictions placed on tobacco products, this argument could equally apply to food products since food products have been subject to labelling requirements for decades. 127 Moreover, another compelling argument made by the Commonwealth centred on the recognition of a long-standing exemption that it argued should be found in s 51(xxxi). After a careful examination of American jurisprudence on the Fifth Amendment to the United States' Constitution, the Commonwealth argued that in situations where property is taken as a result of fulfilling a public service, compensation is not required. Put simply, acquisition of property without compensation is outside the scope of s 51(xxxi) if that acquisition is no more than a necessary consequence or incident of a restriction on a commercial trading activity, where that restriction is reasonably necessary to prevent or reduce harm caused by that trading to members of the public or public health. 128 The High Court has stated that there is usefulness in examining American jurisprudence to interpret s 51(xxxi). The Fifth Amendment provided the inspiration for s 51(xxxi) and the Court has used its interpretation as a barometer to interpret the respective Australian section. 129 While the Court has deviated from American jurisprudence, this deviation is a result of the difference of wording between the two provisions. 130 Despite these deviations, jurisprudence on the Fifth Amendment remains influential to the interpretation of s 51(xxxi).
An examination of the Fifth Amendment jurisprudence has indicated that if the 'taking' is the result of an important public purpose, it will not be considered a taking pursuant to the Fifth Amendment. As the United States Supreme Court stated:
The Court's hesitance to find a taking when the State merely restrains uses of property that are tantamount to public nuisances is consistent with the notion of 'reciprocity of advantage'… Under our system of government, one of the State's primary ways of preserving the public weal is restricting the uses individuals can make of their property. … These restrictions are 'properly treated as part of the burden of common citizenship.' … Long ago it was recognized that 'all property in this country is held under the implied obligation that the owner's use of it shall not be injurious to the community,' … and the Takings Clause did not transform that principle to one that requires compensation whenever the State asserts its power to enforce it.
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Such an argument should equally apply to Australia. The government has always limited a company's ability to package and label its products in whatever manner it chooses if an important public purpose dictates a different need. Labelling requirements have never been considered an acquisition of property rights by the Commonwealth government; there is no reason that it should change. Labelling requirements are a proper limitation on property rights and seek to achieve a valuable public purpose. Similar to the US jurisprudence, labelling requirements should not be considered an acquisition of property under s 51(xxxi).
Section 51(xxxi), like all constitutional provisions, is interpreted broadly; despite this broad definition, the Court has clearly identified exceptions when the Commonwealth can acquire property without providing just terms. Moreover, the Court has interpreted the words in s 51 (xxxi) in a manner that can imply limitations (ie, an acquisition is more than a mere taking of property). Recent High Court jurisprudence in JT International SA has concluded that very invasive packaging limitations (ie, plain packaging) is not a violation of s 51(xxxi). This decision serves as a strong precedent for front package labelling. Although the case did not explicitly consider less restrictive labelling requirements and mandatory government labelling, the history and purpose behind labelling requirements would seem to weigh against a finding of a violation of s 51(xxxi) if front package labelling was made mandatory.
V CONCLUSION
The Commonwealth government has endorsed a voluntary front package labelling system for food products. This new labelling system was designed to provide easy nutritional information about the packaged food in the hope that it would help Australians make healthy food choices. In terms of the front package labelling initiative, the government has tried to find a solution that is amenable to both health advocates and food companies.
Australia is not the first government to propose a front package labelling system; in fact, for years, this type of system has been widely endorsed by various health organisations and other jurisdictions have also begun to implement this type of program. Australia, however, has chosen a weaker response than originally envisioned: a voluntary system that relies on the goodwill of the food companies to change packaging. Realizing that such a system may not result in widespread use, the Commonwealth government has developed a contingency plan and has stated it will assess the program in two years and may, at that time, make it mandatory. This paper sought to evaluate the constitutionality of a mandatory front package labelling system. Based on possible arguments arising under s 51(xxxi), mandatory front package labelling systems would likely be considered constitutional. Strong case precedents indicate that such a system would not result in an acquisition of property by the Commonwealth government that needs to be compensated on just terms. Domestically, the Commonwealth government does have the jurisdiction to enact mandatory front package labelling. With a growing obesity epidemic that is costing more money each year, it may be wise to forego the voluntary implementation process and implement mandatory front package labelling as soon as possible. After all, healthy food choices can lead to healthier Australians; giving Australians the tools to make healthy food choices needs to happen sooner rather than later.
